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IN THE UTAH COURT OF APPEALS
THE STATE OF UTAH,
Plaintiff/Appellee,

:
:

v.

:

SAMUEL MARLIN KING,

:

Case No. 20091086-CA

Defendant/Appellant.

:

Appellant is incarcerated.

INTRODUCTION
Defense counsel was ineffective in failing to fully investigate and present evidence
regarding the impact of the complainant's mental illnesses and drug and alcohol abuse on
her ability to accurately perceive and recall events. Appellant/Defendant Samuel King
asks this Court to either reverse and remand for a new trial based on the record before it,
or remand his case for a hearing pursuant to Rule 23B, Utah Rules of Appellate
Procedure, to allow supplementation of the record with evidence from an expert witness
and the mental health files of the complainant.
The record shows that use of an expert was necessary in this case and that King
was prejudiced by counsel's failure to engage an expert since the jury was presented with
incorrect information regarding the long lasting effects of methamphetamine induced
psychosis and was never informed that meth induced psychosis can severely impair the
ability to perceive and recall, and can cause, among other things, delusions, paranoia, and
hallucinations, which can be exacerbated by the use of other substances and which can
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

occur even after a person stops using methamphetamine. In addition, the record shows
that counsel made an inadequate request for discovery of mental health records; had he
made an adequate request, the records would have been subjected to an in camera review.
Further, defense counsel was ineffective in failing to make proper objections to the
use of Detective Gordon's testimony regarding out of court statements made by the codefendant. The statements made during the first interrogation were not admissible
because they were not inconsistent with the testimony. The statements made during the
second interrogation were coerced and therefore unreliable and inadmissible.
POINT I. DEFENSE COUNSEL WAS INEFFECTIVE IN FAILING TO USE
AN EXPERT WITNESS AND IN FAILING TO PROPERLY PURSUE
DISCOVERY OF THE MENTAL HEALTH RECORDS OF THE STATE'S
PRIMARY WITNESS
King argues in his opening brief that trial counsel was ineffective (1) in failing to
use an expert witness to educate the jury regarding the impact of drugs, alcohol, and
mental illness on the ability of the State's primary witness, Pam Westphal, to perceive
and recall events, and (2) in failing to properly pursue discovery of mental health records
or otherwise investigate Westphal's mental health. Appellant's Br. at 14-36. Prior to
filing his brief, King filed a motion for remand pursuant to Utah R. App. P. Rule 23B.
This Court denied that motion based on a determination that King had not established that
the deficient performance was prejudicial. See Addendum D to Appellant's Br. In his
opening brief, King renews that motion, but also argues that the record demonstrates
deficient performance and plenary review establishes that counsel's deficient
performance affected the outcome.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Rather than addressing the substance of King's significant claims that counsel's
failure to investigate and present critical information regarding Westphal's mental health
and the impact of her mental health and the ingestion of drugs and alcohol on her ability
to accurately perceive and recall events, the State simply argues that the claims are not
properly before the Court and should be ignored. Contrary to this argument, King's 23B
claims can and should be reviewed at this juncture where the record demonstrates that
counsel performed deficiently in failing to obtain the witness's mental health records or
use an expert, the proposed testimony and mental health records are not cumulative, and
there is no evidence from a witness to the events that corroborates Westphal's statements.
A. Reconsideration of the Renewed Rule 23B Motion is Appropriate.
The Rules of Appellate Procedure allow the filing or renewal of a Rule 23B
motion as part of an appellant's brief. Although Rule 23B anticipates that such motions
are ordinarily "filed prior to the filing of the appellant's brief," the rule nevertheless
allows filing of a 23B motion even after the filing of the appellant's brief, as long as the
motion is filed prior to oral argument. Utah R. App. P. 23B. And, the rule allows this
Court to remand "at any time if the claim has been raised and the motion would have
been available to a party." Utah R. App. P. 23B (a). Moreover, Rule 2 allows the
suspension of the time requirements of Rule 23B under appropriate circumstances. Utah
R. App. P. 2. Hence, the Rules of Appellate Procedure allow and arguably even anticipate
the filing of a 23B motion as part of an appellant's brief, or even after the brief is filed,
under appropriate circumstances.
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Although Rule 23B presents a fairly straightforward requirement for remand, this
Court refuses to remand for a variety of reasons. For example, in some cases, appellants
request a remand but do not specify the facts not appearing in the record which would
support the claims of deficient performance and prejudice. See State v. Johnston, 2000
UT App 290, T[19, 13 P.3d 175. In other cases, the facts specified are speculative or do
not demonstrate deficient performance. Id at ^ 8 - 1 3 . And, in still other cases like this
one, this Court determines that the appellant has not demonstrated prejudice. See Order in
Addendum D to Appellant's Br.
In fact, this Court has clarified that there are four requirements for remand, and a
23B motion can be denied if any of those requirements are not met. Id. The requirements
are: (1) the motion must contain affidavits outlining facts not in the record which show
deficient performance; (2) the facts must not be speculative and must identify the witness
and facts "that might have helped his case;" (3) "the allegations must show deficient
performance;5' and (4) the affidavits must allege facts showing the prejudice caused by
the deficient performance. In this case, King maintains he met all four requirements but
the law and motion panel denied remand because, based on what it knew about the case
at that juncture, the panel believed the deficient performance was not prejudicial.
Failure to meet any of these four requirements does not conclusively establish that
remand is not required. Further briefing, additional investigation, or a more in depth
review of what occurred below may shift the determination that any one of these factors
was not met. That is especially true in a case like this where the 23B motion was denied
because the panel mistakenly thought the deficient performance did not prejudice the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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defendant. A complete review of the trial and a detailed and focused discussion of the
prejudice caused by the deficient performance as part of plenary briefing can demonstrate
prejudice even though the Court's preliminary assessment was to the contrary. Moreover,
to the extent the law and motion panel applied an incorrect standard in determining
prejudice, reconsideration as part of plenary review is appropriate and necessary. Nothing
in the rules precludes reconsideration and it would be unfair and shortsighted to refuse to
review this claim now that the entire case is before the Court.
Moreover, there are good reasons for allowing a defendant to raise a 23B claim as
part of plenary briefing. At this juncture, the impact of the deficient performance can be
better understood. In some cases, remand might not be necessary because other issues
will require reversal. And the panel that issues the final decision in the case should
understand that its decision encompasses a denial of a 23B remand and that such denial
could be the basis of a petition for writ of certiorari after the final decision is entered. See
Appellant's Br. at 6 nA; State v. Epling, 2010 UT 53, «R5, 240 P.3d 788.
Allowing King to renew his Rule 23B motion furthers the purpose of the rule and
ensures that his appeal is fully heard. Rule 23B "was adopted to provide a 'procedural
solution to the dilemma created by an inadequate record of trial counsel's
ineffectiveness.'" Johnston, 2000 UT App 290, \1 (further citation omitted). While the
rule was oriented toward providing defendants with a complete appeal that encompasses
claims of ineffective assistance even if the evidence supporting deficient performance is
missing from the record, the rule has proven in practice to require extensive, detailed
work by defense counsel with very few positive results. Over the nineteen years that Rule
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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23B has been in existence, very few defendants have benefited from the rule. Precluding
reconsideration as part of plenary briefing would make it even harder for defendants to
obtain a remand, and would further undermine the effectiveness of the rule. See generally
Eve Brensike Primus, Structural Reform in Criminal Defense: Relocating Ineffective
Assistance of Counsel Claims, 92 Cornell L. R. 679, 712-13 (May 2007) (recognizing
that it is "almost impossible to meet" the standard for obtaining remand under Utah R.
App.P.23B).
Contrary to the State's suggestion, reconsideration is appropriate in this case
where the motion was denied based solely on a determination of prejudice. The Order
states in part:
Although the motion is properly supported with affidavits and otherwise wellpresented, overall King has failed to establish the likelihood that any such
oversight was prejudicial. The additional proposed testimony and records are
cumulative impeachment evidence regarding the victim's general credibility. Such
additional evidence is not likely to have resulted in a different outcome. The
victim's testimony was supported by other testimony, and it is the jury's province
to determine credibility and the weight to be give a witness's testimony.
See Order in Addendum D to Appellant's Br.
King's opening brief challenges this determination by thoroughly outlining the
evidence and standard for determining whether deficient performance prejudiced a
defendant. Appellant's Br. at 44-45. His brief clarifies that the standard to be employed is
not akin to a sufficiency review and does not require a showing that a different outcome
is "likely" and instead requires an assessment of whether there is a "reasonable
probability" that without the deficient performance the jury might "have been swayed" to
reach a different result. Appellant's Br. at 44-45 (emphasis added); see also State v.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Hales, 2007 UT 14, ^[92, 152 P.3d 321. And, his brief points out the unreliability of the
outcome in this case where no eyewitness corroborated WestphaPs story as to what had
occurred, Juarez's testimony indicated that King did not engage in criminal conduct, and
the missing information impacted significantly on WestphaPs ability to accurately
perceive, retain, and recall the information. Reconsideration is warranted and necessary
where King has argued that the analysis this Court employed in denying his motion was
both factually and legally incorrect, and this Court now has the opportunity to assess the
impact of this deficient performance in the context of plenary briefing.
B. Counsel's Deficient Performance Prejudiced King.
King was prejudiced by counsel's deficient performance since there is a
reasonable probability that the deficient performance affected the outcome. The expert
testimony and mental health records are not cumulative evidence since there was no
evidence establishing the continued existence of methamphetamine induced psychosis
after a person stops using meth, and Westphal told the jury she no longer suffered from
meth induced psychosis. Additionally, the evidence did not inform the jury that paranoia,
delusions, and hallucinations similar to those experienced by shizophrenics are part of
meth induced psychosis, or that consuming other substances can exacerbate the
symptoms of meth induced psychosis. And, there was no testimony corroborating
WestphaPs version of what occurred. The rationale for denying the 23B motion does not
withstand scrutiny on full review, and the record shows that King was prejudiced.
A mechanical set of rules is not employed in assessing prejudice in ineffective
assistance of counsel claims. Strickland v. Washington, 466 U.S. 668, 696 (1984).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Instead, the focus is on the "fundamental fairness of the proceeding." Id. "In making this
determination, a court... must consider the totality of the evidence." Id. at 695. While
some errors will have very little impact on the reliability of the outcome, other errors will
have a pervasive effect, thereby undermining the reliability of a jury's verdict. Id.
The United States Supreme Court has recognized that the prejudice standard
employed for assessing ineffective assistance of counsel claims is akin to the standard
employed in assessing the materiality of exculpatory evidence that was not disclosed to
the defense, but does not rise to the level employed for assessing prejudice for newly
discovered evidence claims. Id. at 694. The Court has made clear that a defendant
claiming ineffective assistance need not establish "that counsel's deficient conduct more
likely than not altered the outcome in the case," and that the "outcome determinative" test
was too high a standard to employ in determining prejudice in ineffective assistance of
counsel claims. Id. at 693-94. Instead, defendant must show only that the deficient
performance created a "[a] reasonable probability . . . sufficient to undermine confidence
in the outcome." Id. The recent Utah Supreme Court decision in State v. Lenkart,
reiterates this standard, and requires a new trial when counsel's deficient performance
;

"alter[s] the entire evidentiary picture'" and allows the jury to be presented with a

"lopsided" view of the evidence. 2011 UT 27,ffi[38,40, 41 (citation omitted).
As King outlined in his opening brief, the Utah Supreme Court has used this less
rigorous reasonable probability standard in assessing prejudice in ineffective assistance of
counsel claims, and has recognized that prejudice occurs when counsel's deficient
performance relates to the presentation of evidence affecting the credibility of the witness
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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and the State's case hinges on that witness's testimony. See Appellant's Br. at 46-47 and
citations therein; see also id. at ^[42 (recognizing that when the credibility of the
witnesses is at issue, "physical evidence . .. suggesting the alleged perpetrator may not
have committed the crime" is more likely to shift "the entire evidentiary picture"). The
Court has not required defendants to establish that a different outcome is "likely" and
instead has reversed where the alternative evidence would have undermined confidence
in the outcome. Id. at ^|38. And in cases where the claim is that the State failed to provide
exculpatory evidence, the Court has placed the burden "on the State to persuade the court
that the error did not unfairly prejudice the defendant" and remanded for a hearing to
determine what, if any, evidence was withheld and whether there is a reasonable
probability that the evidence would have affected the outcome. State v. Martin, 1999 UT
72,1117,984 P.2d 975 {Martin I). Case law establishes that this lower standard for
assessing prejudice controls and was met in this case where counsel's failure to present
expert testimony or to pursue disclosure of the mental health records "affect[ed] the
entire evidentiary picture at trial." Lenkart, 2011 UT 27, Tf40.
This case revolved around Westphal's testimony. She is the only witness who
witnessed the events and testified that King had engaged in the charged conduct. The
evidence showed that Westphal had been diagnosed with methamphetamine induced
psychosis, PTSD, and depression, and had consumed crack cocaine, alcohol, and other
drugs on the night of the incident. What the jury did not learn was that methamphetamine
induced psychosis persists after a person stops using methamphetamine, can be
exacerbated by the use of cocaine, other drugs, and alcohol, and can cause hallucinations,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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delusions, and paranoia. This information was critical, especially since Westphal testified
that she no longer suffered from meth induced psychosis and was not impacted by drugs
and alcohol when the events transpired. R. 152:52, 54.
As was the case in Lenkart, "the jury was left with a lopsided evidentiary picture
in [Westphal's] favor.55 Id. at ^[41. The evidence informed the jury that Westphal suffered
from mental illness and had ingested drugs and alcohol on the night of the incident. But it
did not inform them regarding the details of her mental illness, the impact of that mental
illness on her ability to accurately perceive or recall, or the impact of mixing large
quantities of alcohol and a variety of drugs on her ability to accurately assess the situation
and report the facts. The evidence hinted that Westphal also thought Joe Hernandez might
be involved in trying to hurt her and that police officers did not like her (R. 152:99, 100),
but did not go a step further in demonstrating that Westphal5s mental illness may involve
significant paranoia, feelings that she is being persecuted, and delusions that others are
trying to harm her. The evidence also showed that Westphal told King and others that her
mother was dead when her mother was actually alive, but did not clarify how Westphal5s
mental illness may have created this incorrect perception. R. 152:79-80. And, Westphal
testified that she was afraid of King (see e.g. R. 152:102) without the jury being informed
that her mental illness and drug and alcohol consumption could cause paranoia,
delusions, and fear.
Moreover, although the State was aware that it had a "bad case55 due to Westphal5s
mental illness and substance abuse (R. 153:11), Westphal testified that she no longer had
methamphetamine induced psychosis (R. 152:52) and the State turned the evidence
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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regarding her weaknesses into a claim that King exploited Westphal's vulnerabilities and
did the crime thinking that no one would believe her. R. 151:202, 152:165. The State was
so successful in this approach that even the judge focused on Westphal's vulnerabilities
during sentencing and chastised defense counsel for being too hard on her during crossexamination. R. 153:7; 152:92. Westphal's friend and former employer acknowledged
that she thought Westphal was having an "episode" when she claimed King had kidnaped
her (R. 151:197) and also testified that Westphal had "mental problems" and was on
medication; nevertheless, the friend testified that Westphal "does very well" and "made a
lot of sense in the last year," (R. 151:197) thereby negating King's defense. Hence,
without the missing evidence, the jury may well have simply viewed Westphal as
"vulnerable" and exploited by King rather than understanding that her mental health and
substance abuse could have caused delusions, a paranoid view of events, and other
distortions in perception and recall.
As the 23B materials show, expert testimony could have informed the jury that
short term use of cocaine and methamphetamine induced psychosis can produce, among
other things, paranoia, hallucinations, amnesia, delusions, and confusion. See Addendum
E to Appellant's Br. at 3, 4. It also could have informed the jury that the effects of
methamphetamine induced psychosis can be permanent, "altering a person's perception
of, ability to recall, and ability to recount events." Id. at 3, 5. In addition, expert
testimony could have informed the jury regarding "potentiation," in other words, that
using alcohol and other substances together can increase the negative impact on
perception and memory, especially when there is an underlying mental illness. Id. at 7, 8;
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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see R. 151:203 (defense counsel attempting to establish meaning of "potentiation"
through cross-examination of Westphal's friend). An expert could have clarified that
WestphaPs mental illness, long term use of drugs and alcohol, and use of drugs and
alcohol on the night of the incident could have severely impaired her assessment of the
events, and that Westphal could have misinterpreted "benign events and even friendly
gestures . . . as threatening, aggressive, or a conspiracy... ." Id. at 8. And, an expert could
have clarified that a person in Westphal's condition could misperceive facts such as the
placement of the cord, harmless remarks, and innocent acts to be criminal in nature. Id. at
9. Moreover, an expert would have refuted Westphal's claim that she no longer suffered
from methamphetamine induced psychosis, and also clarified that delusions and paranoia
are a normal occurrence for people in Westphal's condition.
Rather than use an expert, counsel attempted to establish some of this information
through cross-examination of Westphal and her friend. This approach backfired since it
allowed Westphal to tell the jury at least twice that meth induced psychosis does not last
forever and that she no longer had it (R. 152:52, 54), that her medications and meth
induced psychosis did not affect her thinking (R. 152:54), that the inconsistencies in her
story were because she had been drinking and was in complete shock (R. 152:72), but
that she was no longer affected by the drugs and alcohol when the incident occurred. R.
152:86. Westphal told the jury that the drugs did not affect her thinking and also that
meth induced psychosis is "when you're on meth and you're in psychosis" thereby
indicating that her methamphetamine induced psychosis was temporary. R. 152:54. An
expert would have countered this testimony.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Defense counsel's attempt to use another lay witness, Westphal's friend, in place
of an expert also was unsuccessful. He asked the friend if she knew what happens when
alcohol and lortabs are mixed, then attempted unsuccessfully to have her explain what
"potentiation" is. R. 151:202-03. This shows that defense counsel knew that this
information was important to the defense, but failed to use the proper witness - an
expert—to convey it to the jury.
Because Westphal's ability to accurately perceive and recall was central to this
case, failure to use an expert was prejudicial. Rather than learning that methamphetamine
induced psychosis is not temporary and that Westphal's mental illness, drug abuse, and
alcohol consumption could alter her perception of reality, result in delusions and
hallucinations, and create paranoia and incorrect perceptions, the jury was told that
Westphal no longer suffered from methamphetamine induced psychosis and was doing
well. Likewise, instead of learning that Westphal's mental illness and drug and alcohol
abuse could have created a false and paranoid view of what occurred, the jury was told to
view Westphal as vulnerable and to find King guilty because he exploited that
vulnerability. And, the jury was told by Westphal that the cocaine, other drugs, and
alcohol were not affecting her when the incident occurred rather than learning that
cocaine and alcohol can exacerbate the symptoms associated with meth induced
psychosis. Because the missing information would have altered the entire evidentiary
picture, King was prejudiced.
As was the case in Lenkart, had an expert testified, "[i]t would have changed the
way the jury evaluated the credibility of the parties; it would have injected doubt into the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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prosecution's case." 2011 UT 27, TJ44. The jury had a "lopsided evidentiary picture" (id.
at ^[41) since it was not informed that methamphetamine induced psychosis is permanent,
that its symptoms include paranoia, delusions, and hallucinations, or that these symptoms
can be triggered by the use of cocaine or other substances. The State knew it had a "bad
case" but the jury never learned that. In light of the fact that the jury deliberated over
three and a half hours without this critical information, there is a reasonable probability
of a more favorable result had they been given this information.
Moreover, the failure to properly request Westphal's mental health records
requires at the very least that the matter be remanded for a hearing and ex parte review of
those documents. See Martin /, 1999 UT 72, ^[15. As was the case in Martin /, the failure
here to uncover such evidence that has the potential to severely undermine Westphal's
ability to accurately perceive and recall "was not harmless error because such strong
impeachment evidence would go to the central issue of the case . . . . " Martin /, 1999 UT
72, l |16. We know that Westphal has a psychiatric disability that is significant enough to
receive social security disability, including a large lump sum payment. That disability
determination was based in part on methamphetamine induced psychosis. R. 152:52. And
we know that Westphal received treatment through Valley Mental Health and Safe
Haven. As the supreme court did in Martin /, this Court should at the very least remand
this case to allow the trial court to conduct an in camera review of the mental health
records, and if the court finds admissible evidence, "a hearing to determine if [King] is
due a new trial." Id. at 117; cfLenkart, 2011 UT 27,ffi|46-48 (reversing trial court's
decision to deny access to mental health records for reconsideration under Worthen II).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Because King has demonstrated that defense counsel's deficient performance
prejudiced him, his Rule 23B motion should be granted.
C. The Record Demonstrates that Counsel was Ineffective.
King filed a 23B motion and renewed that motion in his brief in an effort to create
a complete picture of counsel's ineffectiveness. He also argued substantively that his
lawyer was ineffective in failing to use an expert and also in "fail[ing] to obtain mentalhealth files relevant to King's defense." Appellant's Br. at 24, 25. Even without the
supplementary material, the record shows that counsel was ineffective in failing to use an
expert witness and also in failing to properly discover, request, and otherwise follow
through on obtaining Westphal's mental health records for an in camera review. In fact,
while supplementation would enhance these issues, the record below shows that counsel
was ineffective in failing to use an expert witness and in failing to fully investigate and
present information regarding Westphal's significant mental illness to the jury. King's
substantive arguments should therefore be reviewed and require remand or a new trial.
See Appellee's Br. at 19-21 (arguing against substantive review).
As King argued, defense counsel performed deficiently in failing to consult with
and use an expert. Appellant's Br. at 24. "Westphal's perceptions were pivotal to the
prosecution, her mental illnesses and drug use were central to the defense and scientific
in nature." Id. A reasonable defense lawyer would recognize that an expert was needed to
educate the jury regarding the effects of methamphetamine induced psychosis and
Westphal's other mental illnesses, combined with drug and alcohol abuse, on Westphal's
ability to accurately perceive and recall the events. In fact, where the defense was that
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Westphal's patterns of behavior, paranoid thinking, and mental illnesses and drug and
alcohol abuse made her view innocuous events as crimes directed at her, a reasonable
lawyer would have researched the issue, consulted with an expert, and used an expert to
support that defense.
The scientific literature demonstrates that repeated use of methamphetamines can
create "a lasting change in the brain that produces and maintains a schizophrenia-like
paranoid psychotic state .. . ." Mitsumoto Sato et al., Relapse of Paranoid Psychotic
State in Methamphetamine Model of Schizophrenia, 18(1) Schizophrenia Bull. 115, 115
(1992). There can be "acute recurrence of the psychotic state after a long remission
period, almost identical to the initial state." Id. Meth use "can initiate a psychosis that is
often clinically indistinguishable cross-sectionally from a schizophrenic disorder
(especially the paranoid subtype).5' Michael Flaum M.D. & Susan K. Schultz M.D.,
Clinical Case Conference: When Does Amphetamine-Induced Psychosis Become
Schizophrenia?, 153 Am. J. Psychiatry, 812, 814 (1996). And studies show that the
psychosis can continue even after the person stops using meth, and the condition can be
exacerbated by the use of other substances. Id.; see also studies and discussion in
Appellant's Br. at 16-18
Defense counsel knew that Westphal had received a large disability payment from
Social Security as the result of her mental illnesses, knew that she had been diagnosed
with meth induced psychosis, among other things, knew that she received treatment, and
knew that she used prescription drugs, crack cocaine and other substances. See e.g. R.
152:5-6, 52, 54-56. Although defense counsel focused the defense on Westphal's
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paranoia and inability to accurately perceive and recall based on her mental illnesses and
drug and alcohol abuse, he failed to consult with or use an expert to explain the
significance to the jury, and instead attempted to obtain important expert information
through cross-examination of the State's lay witnesses.
Regardless of whether the record is supplemented with Dr. Hanson's affidavit, the
record below and scientific literature demonstrate that counsel performed deficiently in
failing to engage an expert. In light of the fact that studies show that methamphetamine
induced psychosis is similar to paranoid type schizophrenia and can include long lasting
delusions, hallucinations, and paranoia, use of an expert to explain this to the jury was not
only warranted but necessary. See Appellant's Br. at 16-18, 20-22. The failure to use an
expert prejudiced King, as outlined above, because the jury was given incorrect
information that the psychosis was not long lasting and was never informed that
Westphal's mental illnesses, combined with her abuse of drugs and alcohol, could create
heightened, long term effects that could cause her to misperceive innocent actions.
The failure to properly discover and review Westphal's mental health records is
likewise evident in the record below. As outlined in Appellant's brief, had counsel
properly pursued the mental health files, they would have been subject to an in camera
review by the trial judge. Appellant's Br. at 25-27. The record shows that counsel knew
the mental health records existed and requested them. R. 30-32, 33-34, 50 51. After the
trial judge indicated that the State had made a "compelling" argument against disclosure
and told defense counsel to respond to that argument in briefing (R. 148:5-6), defense
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counsel improperly withdrew the request. R. 67. Hence the record shows that defense
counsel knew the records existed but performed deficiently in attempting to obtain them.
Defense counsel should have been able to meet the first step for disclosure of the
mental health records since "Westphal had been diagnosed with mental illness and druginduced psychosis, and she had relied on those diagnoses to apply for and receive a large
disability payment from Social Security." Appellant's Br. at 28; R. 152:8, 54-55. This
met the first step for discovery of the files since the files were "relevant to an issue of the
physical/mental, or emotional condition of the patient'" where the condition is "an
element of any claim or defense." Appellant's Br. at 25 (quoting Utah R. Evid. 506(d)
(1)); see also State v. Worthen, 2008 UT App 23, ^[14, 177 P.3d 664 {Worthen I)).
The record also shows that the second step for discovery of mental health files was
met because there was a "'reasonable certainty' that the files exist and they contain
exculpatory evidence, which would be favorable to the defense." Appellant's Br. at 26
(citing, inter alia, State v. Worthen, 2009 UT 79,ffl[15,38, 222 P.3d 1144 {Worthen II)).
Westphal was disabled based on her mental illnesses which included methamphetamine
induced psychosis, PTSD, and depression, and received treatment at Valley Mental
Health and Safe Haven. R. 152:54-55. Scientific literature establishes that meth induced
psychosis can change the receptors in the brain that are responsible for judgment and
memory. See Appellant's Br. at 16, citations and discussion therein. Psychotic disorders
can develop from long term meth use and do not subside simply because a person stops
using methamphetamine. Appellant's Br. at 16-18. Methamphetamine induced psychosis
can cause significant cognitive impairments even after use is discontinued, and use of
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cocaine can trigger the psychotic effect. Id. And a person suffering from meth induced
psychosis can suffer the same symptoms as a person with schizophrenia, including
delusions, hallucinations, and paranoia. See supra at 16.
This demonstrates that there is a reasonable certainty that the mental health files
contain evidence favorable to the defense. In fact, since WestphaPs ability to accurately
perceive and recall was central to this case and she had been diagnosed with a mental
illness that was significant enough to disable her, there is a reasonable certainty that the
mental health files contain information relevant and helpful to the defense, and defense
counsel performed deficiently in withdrawing the request rather than responding to the
State's memorandum. See Worthen II, 2009 UT 79, ^|41 (indicating that the reasonable
certainty step is met where there is extrinsic evidence of a mental illness '"that might lead
to uncertainty5" about witness credibility); R. 152:54-55.
Because the record shows that the first two steps of the test for discovery of
mental health files were met, the third step which requires the trial judge to engage in an
in camera review was met. See Appellant's Br. at 26-27. In the event this Court does not
reverse for a new trial based on ineffective assistance in failing to use an expert, it should
at the very least remand the case for an in camera review of these files followed by a
hearing to determine whether a new trial is required. See Martin /, 1999 UT 72, ^[17.
POINT II. COUNSEL WAS INEFFECTIVE IN FAILING TO OBJECT TO THE
ADMISSION OF DETECTIVE GORDON'S TESTIMONY REGARDING CODEFENDANT JUAREZ'S STATEMENTS DURING TWO POLICE
INTERROGATIONS; THAT TESTIMONY VIOLATED THE RULES OF
EVIDENCE AND DUE PROCESS, AND REQUIRES A NEW TRIAL
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King argues in his opening brief that counsel was ineffective in failing to object to
Detective Gordon's testimony regarding statements made by co-defendant Juarez during
two police interrogations because admission of that testimony violated the rules of
evidence and federal due process. See Appellant's Br. at 32-50; U.S. Const. XIV.
Although the State counters these arguments, an accurate review of the circumstances
demonstrates that Gordon's testimony regarding the first interrogation violated the rules
of evidence, and the coercive tactics used in the second interrogation made the statements
unreliable and inadmissible. Defense counsel therefore provided ineffective assistance in
failing to object to the State's use of the co-defendant's statements.
A. Juarez's Statements at the First Interrogation Were Not Inconsistent with Her
Testimony.
As Detective Gordon acknowledged, Juarez often talked in circles. R. 152:149.
Gordon depicted Juarez as "quite a talker" who "doesn't really ever give you a straight
answer to anything." R. 152:126. "She just talks and talks and says one thing and then
takes it back and then goes around in a different circle and just talked in circles over and
over." R. 152:126. "[S]he admitted certain things, and backed up certain parts of Pam's
story" during the first interrogation. R. 152:149. Although Juarez "didn't want to fully
admit involvement," she also "didn't necessarily deny involvement," according to
Gordon. R. 152:149. Despite the fact that Juarez never gave a straight answer and talked
in circles, the detective testified that her statements during the first interrogation were
inconsistent with her testimony at trial. As outlined in Appellant's Br., this was incorrect.
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Like her circular statements in the interrogation, Juarez's testimony at trial did not
provide statements that were clearly inconsistent with her statements during the first
interview. Instead, her testimony considered as a whole, was essentially consistent with
the "circular" statements she made during that first interview. It therefore was improper
for the prosecutor and detective to characterize the statements as inconsistent, and to
bolster the State's case by presenting Jaurez's hearsay statements.
For example, as the State recognizes, Gordon testified that Juarez "would avoid
the question" and not answer it when asked who taped Westphal, but that Juarez did say
that King told her that Westphal liked to roam in the middle of the night. R.152:129-30.
Although this statement about King telling Juarez that Westphal liked to roam was not
inconsistent with Juarez's testimony at trial, the State brought it in and linked it to the
taping, thereby attempting to establish that King had a role in taping Westphal.
Additionally, as outlined in the opening brief, "Juarez made statements at trial
consistent with her statements from the first interview." Appellant's Br. at 38. Juarez
testified that she was the person who made Westphal go to the apartment and that
Westphal had clean clothes there (R. 151:111, 118, 134); Juarez's testimony also showed
that King was concerned about Westphal's condition and offered her food, something to
clean her nails, and a place to sleep. R. 151:111, 112, 113, 114. In addition, Juarez
testified that King was upset about his relationship with Westphal, that he did not want
her going out with someone else, that King "had love for her," and Juarez took it upon
herself to play "matchmaker." R. 151:105-06. It got late and cold and Westphal would
have just gone to sleep on the cement, so Jackie said "[l]et's go to the house." R.
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151:109. But as Juarez pointed out, King was reluctant, apparently because of the state of
his relationship with Westphal. R. 151:109. This was not inconsistent with telling Gordon
that Westphal had clean clothes at the apartment or that King wanted her to go there. In
fact, when read as a whole, Juarez's testimony was consistent with her interrogation in
that she was the person who insisted that Westphal go to the apartment.
Juarez's statements did not "differ significantly" from her trial testimony and they
therefore were not admissible as prior inconsistent statement under Rule 801(d)(1)(A),
Utah Rules of Evidence. "In order to be used for impeachment, a witness's prior
statement must be materially inconsistent with his trial testimony." laccino v. Anderson,
940 N.E.2d 742, 747 (111. Ct. App. 2010) (emphasis added). Impeachment through prior
"inconsistent" statements is not appropriate unless a witness makes a statement in her
testimony that is materially and clearly inconsistent with a prior statement, and prior
inconsistent statements should be used sparingly. See State v. Macia, 210 P.3d 804, 811
(N.M. 2009); State v. Spadafore, 220 S.E.2d 664, 665 (W.Va. 1975).
As set forth more fully in the opening brief, the State misused the rules of
evidence to undermine Juarez's credibility and to suggest that Detective Gordon, rather
than Juarez, should be believed. Although Juarez's testimony failed to demonstrate that
King kidnaped or assaulted Westphal, the State improperly used her statements made
during the first interrogation to implicate King. Defense counsel therefore performed
deficiently in failing to object to these statements.
B. Statements Made During the Second Interrogation Were Coerced and
Unreliable and Therefore Inadmissible.
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The totality of the circumstances of this case show that Juarez's statements during
the second interview were coerced and unreliable, making them inadmissible. See
Appellant's Br. at 34-43. And where unreliable out-of-court statements are admitted, a
defendant's right to due process, as protected by the Fourteenth Amendment, is violated.
In this case, the totality of the circumstances demonstrated that Juarez's statements
during the second interrogation were unreliable where, among other things, they lacked
spontaneity, were made in response to threats and false promises, and were based on the
officers' deceit in questioning Juarez. Moreover, the officers exploited Juarez's
vulnerabilities, overcame her free will, and conducted an interrogation that "was not
designed to produce the truth as [Juarez] knew it but to produce evidence to support a
version of the events the police had already decided upon. In this respect, the police
crossed the line between legitimate interrogation and the use of threats to establish a
predetermined set of facts." People v. Lee, 115 Cal. Rptr. 2d 828, 837-38 (Cal. Ct. App.
2002). As a whole, the tactics employed by the officers and the circumstances of this case
establish that Juarez's statements during the second interrogation were coerced,
involuntary, and unreliable.
The State concedes that Gordon misrepresented three critical factors when
interrogating Juarez for the second time. Appellee's Br. at 37. Gordon told Juarez that
King "had rolled on her," that King's fingerprint was found on the duct tape, and that the
State would offer Juarez a deal if she would implicate King. Id. These lies were designed
to get Juarez to implicate King regardless of whether King had committed a crime.
Moreover, these lies were made in an attempt to exploit Juarez's vulnerabilities and
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overcome her free will. Juarez, like Westphal, had spent many years on the streets
consuming alcohol and drugs. She did not want to go prison or be held by authorities. She
talked in circles, indicating an inability to focus on details, and was homeless and scared.
Appt. Br. at 41.
Despite the officers' lies, pressure, and exploitation of Juarez's vulnerabilities, the
State argues that the interrogation did not overcome Juarez's will because "the
interrogation at the jail was less than two hours long and involved only one detective and
Jackie." Appellee Br. at 37. This is incorrect. R. 151:123.l In fact, two detectives
conducted the second interview (R. 151:123) and the tape stopped after 42 minutes so the
Juarez testified that two officers were present during at least one of the interrogations,
and the transcript of the second interrogation establishes that two officers, Detective
Gordon and Detective Suzanne Williams, were present. See Addendum A containing
transcript of first 42 minutes of second interview. Moreover, although the recording
stopped after 42 minutes, less than halfway through the purportedly two hour
interrogation, the officers had already repeatedly used trickery and deceit to elicit
responses from Juarez. The transcript also shows that the officers not only told Juarez
that they would give her a deal if she implicated King, it also shows that they told her she
would be charged by 5:00 p.m. that day if she did not cooperate. Additionally, the
transcript shows that when pressured, Juarez began to stutter. Although the transcript of
the second interview was not made a part of the record, King asks this Court to
supplement the record with this transcript in light of the State's incorrect representations
regarding this interrogation, including its representation that only one officer was
involved. See Appellee Br. at 37. Regardless of what the record shows, the State is
precluded from arguing something that is false - that is, that only one officer was present.
See generally State v. Doyle, 2010 Utah App 351, fl 1, 245 P.3d 206 (indicating that
prosecutors have a duty to see that justice is done and should err on the side of
disclosure); State v. Williams, 656 P.2d 450, 454 (Utah 1982) (stating that prosecutor has
an ethical obligation "to treat a defendant fairly," and may not make false arguments).
Moreover, briefs must present facts with accuracy under Rule 24, Utah Rules of
Appellate Procedure. Because the State raises this argument for the first time in response,
the argument is incorrect, and the transcript further demonstrates counsel's deficient
performance in failing to object to these statements, King asks that pursuant to Rules 2,
11, 23B, and 24, Utah Rules of Appellate Procedure, this Court supplement the record
with the transcript of the second interrogation.
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actual length of the interview is unknown. In any event, the circumstances of this
interrogation show the unreliability of Juarez's statements, making them inadmissible.
C. Defense Counsel Did Not Make a Reasonable Strategic Decision to Allow
Testimony Regarding the Second Interrogation Where Juarez's Testimony
Failed to Implicate King.
While the State is correct that a reasonable strategic decision can defeat a claim of
deficient performance, counsel's use of the second interrogation in cross-examination
does not demonstrate that he made a reasonable strategic decision not to object to the
statements. Instead, after the State had used portions of the second interrogation in an
attempt to build its case, defense counsel simply attempted to undermine that testimony
through cross-examination. But had defense counsel objected to the testimony and kept it
out, such cross-examination would have been unnecessary. In fact, had defense counsel
kept Detective Gordon's depiction of the second interrogation out, the State would have
been left with Juarez's testimony, which did not implicate King. Hence, allowing the
admission of details of the second interrogation, where those details were used by the
State to undermine Juarez's testimony, was not a reasonable tactical decision.
CONCLUSION
Appellant/Defendant Samuel King respectfully requests that this Court reverse and
remand for a new trial. Alternatively, King asks that his case be remanded for
supplementation of the record under Rule 23B and/or for production and an in camera
review of the mental health records.
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SUBMITTED this'ZC^ day of September, 2011.

JOAN C. WATT
Attorney for Appellant/Defendant
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Detective Hilary Gordon and Detective Suzanne Williams
Interview with Jacqueline Anita Juarez
Case 08-188965
1
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34
35
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45

(LAUGHTER)
SW:

(Unintell)

HG:

There she is.

JJ:

Okay. Oh, okay.

HG:

Those are big door handles.

JJ:

Okay. Now this will open. Yeah.

HG:

There we go.

JJ:

I come over here?

HG:

Yeah. Come on in.

JJ:

Howyoudoin'? I talked to you again. I don't know why?

(LAUGHTER)
SW:

Hi Jackie.

JJ:

How you doin'?

HG:

This is uh, Suzanne.

SW:

Suzanne.

HG:

I work with Suzanne.

JJ:

How you doin'?

SW:

Well.

HG:

This is Jackie.

SW:

Nice to meet you.

HG:

Wow, they got you all chained up. What the hell?

JJ:

I'm a mess. I'm over their max.

HG:

Oh. Why?
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Detective Hilary Gordon and Detective Suzanne Williams
Interview with Jacqueline Anita Juarez
Case 08-188965
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JJ:

Oh... (unintell)... from a old charge long time ago. (Unintell)..,.

HG; Oh damn.
SW

(Unintell).... She's all chained up. What the hell?

JJ:

(Unintell)... the max. The max is good, they bring your food, they bring you...
(unintell)... a change a clothes. You just can't beat it, you know?

HG: Well, you probably don't have anybody bothering you either, right?
JJ:

1 have a roommate... (unintell).

HG: That's good.
JJ:

I had one roommate... oh god, it took her. She went back in prison.

HG: Oh. That's probably good.
JJ:

She went. I wanted to go. Somebody had to go.

HG: Yeah.
JJ:

So... (unintell)... more rules from... (unintell)... somethin' else.

HG: Yeah, no kiddin'. Well Jackie I'm here because I have some news for you that I
want to talk to you about.

JJ:

Uh huh.

HG: Okay? Is that alright? So, I'll read you Miranda again, so you know. You have
the right to remain silent. Anything you say can and will be used against you in a
court. You have the right to an attorney. You can have 'em present during
questioning, at any time. You can ask for attorney at any time. Uh, before,
during, after, you can stop answering question or at any time. And like I say, you
don't have to talk to me if you don't want to. Okay? You understand those
rights?

JJ:

Uh huh.

HG: Okay. Alright, so... I been workin' on this case.
JJ:

Still?
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Detective Hilary Gordon and Detective Suzanne Williams
Interview with Jacqueline Anita Juarez
Case 08-188965
1
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HG:

Still workin' on it. And I... I met with Samuel.

JJ:

You did.

HG:

I did. And then I went with the DA's office.

JJ:

Uh huh.

HG:

And the DA's office is uh, considering, some pretty harsh charges. And, Samuel,
is blaming you. Samuel finally started... decided he wanted to talk to me about
what happened.

JJ:

It's probably because Sam is on parole.

HG:

Uhhuh.

14

15
16

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

(LAUGHTER)
HG:

And he... and Sam don't want to go back.

JJ:

Uh huh. Okay. It might be it then. I'm not gonna get... I'm not gonna start lyin',
me scared of nobody.

HG:

Right.

JJ:

I know what happened.

HG:

So Samuel says that this was your plan.

JJ:

(LAUGHTER). Okay, like I said, not the first time we were goin' to his house for
that day. I been knowin' Sam for years and years. He doesn't... he...
(unintell)... me in my face... (unintell)... my face.

HG:

Uhhuh.

JJ:

We all just friends. He knows my son real good. Oh, my son knows him through
me. Okay. So we've never had no kind a romantic dealings, like she said.
That... (unintell)... that's bullshit, okay.

HG:

Okay.

JJ:

(Unintell)

HG:

I believe ya... you say you don't date black men. And you...

JO

34
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36
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Detective Hilary Gordon and Detective Suzanne Williams
Interview with Jacqueline Anita Juarez
Case 08-188965
I don't... I don't date black men. My last name is Juarez.
Uh huh.
My... my... my husband's... my.., my... my son's sorta black but, I don't date
black men. I just don't. (Unintell)... your concern... like some black men date
white women, it's just... it's my thing. It'sjusthowl roll. And everybody I told,
"No, I don't do black men." You ask anybody knows me, know I don't date
black men. So that don't fly.
Right.
Okay. And another thing... 'cause, I tell ya, I'm suin'. I swear to god. I'll stay
in here and fight forever. 'Cause I'm suin'. I'm sayin'... (unintell)... black issue.
But check this out, okay... now when we... (unintell)... we supposedly
kidnapped her from the park.,. with, with a... with a taxi. Why wouldn't she...
(unintell)... say she bein' kidnapped? See what I mean?
She said she was too afraid to say anything.
Okay, now why would you go there for her? Come on now, be serious. When,
well, first off, you got dragged off the grass, supposedly. All the peoples in the
park, nobody saw, you didn't scream? Why would... (unintell)... take you there
for? S-, I know myself. If... (unintell)... man grabbed you somewhere, you
scream and holler now, but if he gets you away, you're done. Right on. Don't be
no fool.
Right.
Okay. You can check my whole record. I ain't never kidnapped nobody, and just
like you said, I ain't, see... my... my problem's somebody's bein' Captain Save a
Ho. I should have just done beat the bitch up. I shoulda stayed out of it. I shoulda
stayed out of it.
Right.
That's my thing. I'm all the time, "Oh don't do this," "Oh stop that." My god
bitch. Why, I don't give a fuck who... who gets beat down... I'm not sayin'
nothin'. You hear me? That's not gonna be my business no more. I caused
myself problems, god. 1 ain't never gettin' nobody else business again. That's
why I'm sittin' here now.
Right.
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JJ:

Somebody else's business. That's a woman. I... (unintell)... a woman. I
shouldn't even be involved in this.

HG:

Correct.

JJ:

I shouldn't even be involved.

HG:

Right.

JJ:

It's between him and her.

SW:

But... but...

HG:

And it is.

SW:

Sam's sayin'it's... it's your idea.

HG:

Sam said that you...

JJ:

What... what...

HG:

Sam said that you wanted money.

JJ:

Why... how... (unintell)...?

HG:

From Pam.

JJ:

Look... catch up. He wants more money. He's tryin'... (unintell). I just met
Pam. I don't even deal with Pam, okay. Pam walks around the park out of her
head, okay. She walked into... (unintell)... she told me. She said... get the goof
of the guy she deals with some... (unintell)... black guy. Except I know very
little about her. Okay. I just know what he told me. Okay. He says, she to walk
wherever she goes, urn... get B-... get Booth... (unintell)... in the park and
nobody'd be harmed. Nobody would be touched. Crazy shit like that. You
understand Just, off the wall shit. (Unintell).... I mean... that's what I did...
(unintell)...already. (Unintell).... I don't kill crazy people. I just don't. I talk to
crazy people. That's his woman. He's my friend for years, years, and years. He
mad at the bitch. Okay. He's mad, mad at the bitch, okay. He want to hurt the
bitch, you know what I mean?

HG:

Why did you want to hurt her?

JJ:

Let me tell you what she does, okay. Okay. Okay, I told you she got all this
money, right?
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Uh huh.
I know she had all this money. Oh so? That'sher. money, so? Youunderstan'?
Somebody get their look like, I put,,.. (unintell). She forgot how he had to give
me five dollars to pay my rent. Understand That's my friend. She's not my
friend. I'm... (unintell)...
(Unintell). Sixty thousand dollars?
No, this a friend of a friend of mine. He came to, uh...
Oh.
... sixt-

It was a while ago.

Sixteen thousand?
Sixteen, nah, I believe it be a little bit more than that. It was a while. It looks like
it was paid. Social Security paid, for a long, long time.
Uhhuh.
And when he got, he'd tell me. He's exactly like family. He gave me five
hundred dollars. Paid my rent. Whatever. He said, "It's my friend." Pam'snot
my friend.
How much money was Pam 'sposed to get? Do you know?
She already got the money. She'd a gave him seven thousand but see... he paid
me see... Sam... Sam's... poor. He got this coin tryin' to make. Okay.
A coin?
A coin. It's... it's a... oh... oh.., it's a... it's a coin... it's a... poet.,, poem he
wrote. To ah... Air of... Free of Legacy.
Uh huh.
Okay, it's... it's about the veterans, okay?
Uh huh.
Okay. Okay.
So does he need money to fund that coin?
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JJ:

He's tryin' to fund it. Okay, He got... (unintell)... you say he got to the park...
(unintell)... this is all he told me, I'm sayin'. I haven't even married that bitch. I
have no penis. I haven't even married her, okay. I never screwed her.
(Unintell)... so, then... then he, uh... he say, she... she came to where he was at.
She.., he was at, um... where the fuck was he at? Um... some kind of place
where you live for free. Not VA, He live VA for free?

HG:

I don't know.

SW:

Yeah.

JJ:

Okay, not the VA, some kind a, um... just after you get out of prison I guess.

HG:

Oh. Like a halfway house.

JJ:

Yeah, okay. He's at the halfway house. He says she comes and tells him, "Sam
we need to get a place." Okay, 1 want to tell him what he... (unintell)... he told
me,4cause I... I don't know, I don't date him. Okay. So, he says he got the
apartment. Fifteen hundred dollars he... (unintell)... paid to get into the
apartment. Okay. After he had paid to get into the apartment, she gets her
money.

HG:

Uhhuh.

JJ:

He said... eight weeks, whatever, she never stayed there. She sleep on the streets.
She knew,.. that what she does. He made it so... he... I say, he's the one that got
her money like it is. Why he made... (unintell)... day and she's a nut. Ihaveno
idea. They're both nuts, okay? But she can get five hundred dollars out a day, is
what he said.

HG:

Uh huh.

JJ:

So she gets the money out. Every day, this is the... this is the thing she goes
through. One week she'd give it to urn... somebody said she gave it to some gay
girl. This is what he tells me. I don't know. She never gave me no money. We
had a drink together but that as far as it goes. She's crazy. Okay. So... then
she'll... she'll give it to... (unintell)... guy named Bruce. She'll get her money
out and she'll give it to him. I've seen this happen.

HG:

Uhhuh.

JJ:

I see 'em go.., (unintell). I say, uh, store's right across the street, walk across to
it and uh, get some uh, cigarettes. She's in, and with the store, and she's at the
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machine. Oh I'm hot girls... (unintell)... this is new medication. Kinda messin'
me up.
HG:

That's okay.

JJ:

Okay. And so uh... she hand him the money. I don't know how much she gave,
who knows, who she gets it all out at one time, I have no idea.

HG:

Uhhuh.

JJ:

What... (unintell)... she get it out, I don't give a damn.

HG:

Uhhuh.

JJ:

But uh, so... she give him the money, okay. He gets the money, he struttin'
around the corner, so all he's worried is about Sam. This supposed to be Sam's
woman. All... (unintell)... the apartment. Supposedly one bedroom. So... you
know, a man's pride.

HG:

Uhhuh.

JJ:

Understand And every time you look around, every other week, she can give
him one to somebody else. She can get this guy, that guy, that's... (unintell)...

HG:

So he's mad.

SW:

(Unintell)... unhappy.

HG:

Yeah.

JJ:

Okay, so. You know. That's his woman. I don't know what he's mad at. She
hadn't been gone... she... she hadn't counted, uh... (unintell)... I don't know
when he met her. Who knows? Butum... he went out for a bit. I c-... I just met
her. Actually I just met... I met her, uh... my first time we met was over a month
ago I guess maybe. Could be we still, first time I ever laid eyes on that bitch, e-,
first time I ever seen her in my life.

HG;

Uh huh.

JJ:

And... (unintell)... don't have no grudge against that woman. I... (unintell)...
mean, 'cause he was like hittin' and kickin' her. And he's mad, oh he's mad fuck.
And then we all... (unintell)... in the park... he's like, you know how men.are.

HG:

Yeah.
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It just means that he's... men... men... bein' ignorant. And all them sittin>
braggin', and they... and they... they boastin', ah. goddamn bitch, ah...
(unintell)... she gave me. She gave me her money.
Uh huh.
She's an idiot like that. And then when I... (unintell)... I tell her five hundred
dollars are gone, she. lay down on the floor... (unintell)... on the ground, this
hard, hard ground. You go... (unintell)... motel room, jus'.,, (unintell)... time.
Jus... that's jus... just how she rolled.
Right.
Understand? So, everybody's surprised that she's insane. (Unintell)... park...
(unintell)... Sam. I never even thought about that way... (unintell)... eatin' that, I
say, "Why you eatin' that?" He goes, "Huh?" He said, uh, it had a household...
(unintell)... and she sat and gave the money away. He said she had... well, I
don't know... I'm kinda confused 'cause he says, she gave uh, a gold card to this
white guy. She gave a gold card with twenty thousand dollars on it. So I don't
know how much her whole... whole amount a money was, okay... (unintell). So,
she gave a... a gold card for twenty thousand dollars on it to a white guy, and she
told him... she told Sam the reason she gave it to a white guy is uh... it's so her
kids and him wouldn't get hurt. Okay. This is a man... this is a woman, this is
crazy. I'm sayin'.
Yeah.
Ask what he got out, sittin' here forever, I'm a old lady, I got nothin' else to do. I
sittin' here forever. But I swear to god, they gonna pay... (unintell)... right here
doin' time. They gonna pay me, I swear to god they is. So, jus' like I say, it... it
don't even fit 'cause he... 'cause they said, "Who's gotten the kid mad?" He
kicked that... he kicked the bitch... (unintell)... but I'm... (unintell)... this bitch
that's down. You know what I mean? I'm not gonna sit there and watch a
woman get beat down. (Unintell)... she watchin' me get beat down.
Right.
So here I... (unintell)... pick that bitch up... (unintell)... I should a walked away.
Okay? But the thing is, he's so angry I'm thinkin' he might kill the bitch.
Understan'? For the man's pride she shouldn't get ripped by the park for money.
And... and... and the... (unintell)... gentleman, he sells dope... (unintell)...
understan'... (unintell)...
Jackie.
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JJ:

What?

SW:

Can I... can I ask you a question?

JJ:

(Inaudible)

SW:

When... when he was kickin' her and hittin' her, was she... was she tied to the
table? In the park?

JJ:

We was at... it was at the house.

SW:

Oh, was that at the house? 'Cause back at the park she said that... that there was
some hittin' goin' on, and... and you were... you were tellin' Detective Gordon...

JJ:

I was... (unintell)... like this,

HG:

Right. Blockin'her.

SW:

So... so... why couldn't she get up and 1-leave and run off? Was she hurt?

JJ:

No she wasn't hurt. Look ... (unintell)... all her money was gone... (unintell).
Okay... (unintell)... it's still got, quite a few people in the park. Quite a few.
They went to liquor store. She wants to drink. She had no money. She had
another drink. She had one cigarette. So it... at... when I... when actually gave a
little money to the guy Booth. I guess he gone, he's gone or whatever. Whoever
she gives her money to, a poof... course they gone, you know what I mean?

HG:

Right. Right.

J J:

Where they go? Look around they gone. So... she had that one cigarette and a
drink. We gived her some, uh... (unintell)... rum. Oh god, my blood pressure
should a went down here.

(LAUGHTER)
HG:

The Montego Bay.

JJ:

(Unintell)... down... (unintell)...never admit that again. Never.

SW:

Straight?

JJ:

Oh yes. Oh god. Yes, my blood pressure... (unintell)...

SW:

That's not right.
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JJ:

I been here a week and my blood pressure jus' goin' down now,., (unintell)...
start takin' medication. That's how bad it w-... that's how bad it is.

HG:

Uh huh.

JJ:

Okay. So urn... so we sit down and uh... and then, like, when she... (unintell)...
she knows, then she say, we poured alcohol down her throat.

SW:

Uhhuh.

JJ:

Alcoholics don't pour alcohol down people's throat. (Unintell)...

HG:

Right.

JJ:

(Unintell)... you really got that wrong. Okay.

HG:

Right.

JJ:

Really got that wrong.

HG:

So let me ask you... let me ask you about this, okay so... let's say, that I believe
you about the part about, uh, her going willingly with the two of you back to the
apartment, in the cab.

JJ:

'Cause uh, yeah, 'cause uh, he said, uh... "She's only... (unintell)... 'cause I was
goin' too." You mean she's gonna go back? With... she wasn't goin' back
without me goin'. She was scared to death. She was scared of him.

HG:

Did she tell you that?

JJ:

Yeah, she scared of him. She goes to him, "I don't go because I know you...
because a your temper." He said, what big... (unintell). I said to him...
(unintell)... at you, Not doin' it no more.

HG:

Uh huh.

JJ:

You can ask her. Did she say 1... I said, "Fuck." I put my body in front of the
bitch's body.

HG:

Uh huh.

JJ:

1 should a let him kill that bitch. If I'd know I be sittin'right now, I'd let him kill
that bitch.

HG:

Right.
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JJ:

Tell you, if I had it over... if I could change it right now, I'd let him kill that
bitch. And I'd sit and watch.

HG:

Right.

JJ:

I would. I tol' you I would.

HG:

Here's... here's the thing Jackie, is that... if you help me help you, you're not
gonna be seein' the charges. That, Samuel's gonna be seein'.

JJ:

I shouldn't be seein'no charges.

HG:

I... I realize that.

JJ:

I could be... only charge you can get is with Captain Save a Ho.

HG:

'Kay.

SW:

But when... when you have him saying, it was you're idea...

HG:

And...

SW:

... and you did this, and he's throwing you under the bus?

JJ:

(Unintell)

HG:

To save... to save his own ass?

SW:

Yeah.

JJ:

But see... but see he got... he got... he got... see, he... (unintell)... home... but
he ... (unintell)... home...

HG:

Right.

SW:

(Unintell)

JJ:

That's his woman. How... how I'm gonna tell this one? She... (unintell)... me.
I ain't had no... I ain't had no household with the bitch. I... (unintell)....

HG:

But see... he wants to blame you.

JJ:

'Cause he don't want to go to prison.
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HG:

Because he don't want to go to prison.

JJ:

I know that. I know this.

HG:

But listen to me. The DA's office, wants to, make you a deal. They don't want to
charge you, with a, what they want to charge him with. Because they already
know, what probably happened. I already know what probably happened.

JJ:

So why'd you... (unintell)...locked me in here? (Unintell)... I'm suin'. Who do
I sue? I'm not gonna take it. This one fuckin' I'm not gonna take. (Unintell)...

HG:

I realize that.

JJ:

... fuckin' I'm not gonna take, I swear to god.

HG;

I... I understand that.

JJ:

(Unintell)... want to see? He's big kid, you kiddin' me. I was afraid that he was
gonna hurt this woman. You hear me?

HG:

Right.

SW:

Then tell us what happened.

HG:

All I want to know is what happened at the apartment. Because, here's the thing.
Samuel doesn't know it, but I know it. Because we have the... the duct tape, that
was wrapped around her wrists and her ankles, processed.

JJ:

Yeah, they took... (unintell).

HG:

And... and they have Sam's fingerprints on 'em.

JJ:

I seen her get outta... (unintell).

SW:

It's sticky.

HG:

Sticky.

JJ:

Okay.

HG:

Okay. And then the other side's smooth. You leave your fingerprints. You leave
your fingerprints here. You know what I'm saying?

JJ:

(Unintell)... with fingerprints on it?
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Yes.
So... but...
But he claimed you did it.
But what... okay... what... what...
So what Pm sayin' is... tell me what happened when you got back to the
apartment. Because, he's sayin', you held the knife up to her. That you were
threatening her with the knife. And she says...
(Unintell)... her with a knife?
What's that?
Did she all say I threatened her with a knife?
She says that he threatened her with a knife.
Okay. And she say I threat... and she say... (unintell)... threatened her with a
knife?
No.
No.
1... but... what's that say... what his knife come from? Where'd his knife come
from?
It's some white handled, uh, pocket knife, that we found in the house. And she
described it as well.
White handled?
Uh huh.
White handled pocket knife. We found it in his room. By him. But see, here's
the thing, he's blaming you for all of this. He said, you tied her up.
(LAUGHTER)
He said,.. you held the knife to her.
(LAUGHTER)
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HG:

He said, once you got back to the apartment you were the one hittin' her.
Because, you wanted the money.

JJ:

I... I... I while... while 1... while I been gone all this time. While who... who...
(unintell)... crazy bitch.

HG:

I know.

JJ:

I been gone all this time and she... (unintell). She... (unintell)... one guy.
What... what... what she wanna give the money for?

HG:

Iknow.

JJ:

(Unintell)... got seven thousand dollars from the bitch. He's...

HG:

Right.

JJ:

(Unintell)... happy.

HG:

Right.

JJ:

Whooo.

HG:

So that's what I'm sayin'. I believe you Jackie. I don't think that you're the
master mind.

JJ:

You do?

HG:

I really do. I... why do you think I'm here?
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(COUGHING)
JJ:

1 have no motive. Ya sayin'... is what I'm sayin'. I have no motive.

HG:

Right.

SW:

But you were there. And we need to know...

HG:

And that's the thing.

SW:

... what happened.

JJ:

But 1 was there.
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He's blaming you. And you were there. So it's kinda like...
I was drunk,
... the person...
Like I told you.
Right.
Look, my blood pressure's still high. You have to... my blood pressure's still
high. Screwed myself pretty. I don't need to drink like that.
Alright.
Then, I have high blood pressure. I can't do like that. But uh... we drank two
things a rum. He was actin' like he had a whole bottle of vodka.
Right. I remember you tellin' me...
I told you.
... how much you drank.
1... same thing I told you at first. I... (unintell)... again.
Alright, but let me just ask you a couple of specific questions okay?
Uh huh.
You told me that Sam says that Pam likes to wander in the middle of the night.
And that...
(Unintell)... I never told you that.
Just to get them...
Yes.
... mean.
She got... (unintell).... Who said she gonna stay there? I took it outta ...
(unintell).
,Is that why he cut her up?
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JJ:

I don't know.

HG:

Did...

JJ:

That's his bitch. I have no idea. I tol'you I was... okay... he said... he said...
he... (unintell)... she probably fucked my... (unintell)...that... (unintell)...
pussy.... (unintell)... 'cause she's talkin' with that mother. He said, "Go sleep on
the floor bitch." I said, "I'm not sleepin' on no floor." So I slept on the... on
the... what's those things?

HG:

Futon.

JJ:

Futon. I gotta live, so I'm not gonna get on the floor and wrestle with Sam, for an
hour, okay.

(LAUGHTER)
JJ:

That's... (unintell)....

HG:

Right.

JJ:

She thought uh oh. So she said, "I want the best for my man." So she...
(unintell)... fucks 'em... (unintell)...with Pam. And he's goin' on and on and on,
he... he... (unintell)... in a rage. You know what I mean? So, I'm like, I been
locked up. I know, if I hadn't a been there, he probably'd beat that bitch to death
up in there.

HG:

Probably.

J J:

Okay.

SW:

Where'd the duct tape come from?

JJ:

I... look, when 1 came I didn't bring a duct tape with me.

SW:

Well...

JJ:

I'm a visitor.

SW:

'Kay... Jackie, where did it come from?

JJ:

If... (unintell)... it came from him.

SW:

Okay.
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JJ:

It's my.., it's my first visit to his house.

HG: ' Kay.
SW

Okay.

JJ:

1 don't know... (unintell)...

HG: I know... I know it's your first visit.
JJ:

My first... and last visit.

HG: Right.
JJ:

So we...

SW; When she was bein'tied up, was she fightin'? Was she kickin'? Was she
screamin'?

JJ:

I... I know fightin' people, now I.,, (unintell)... fightin* and kickin'. Only thing
she.., she is talking. 'Cause they talked a long time. They argue, talk, talk, talk,
they talk and talk and talk. I myself was bored to death. I don't want to hear it.
So... she's layin' down here on the floor. I'm layin' on the futon.

HG: Uh huh.
JJ:

He sittin'... so the futon's big. So he's sittin' right here. He's sittin' by... by me.
Okay. By the fireplace. I go to sleep. He arguin', sayin', we got to the house,
you know.... She says uh... he's arguin' about jus'... just stupid shit. Jus' stuff
that's, I guess, in they past.

HG: Uh huh.
JJ:

That didn't... didn't cone-... didn't concern me. I didn't really give a fuck about
hearin', know what I'm sayin'? Just about uh... what she say he's talkin' 'bout
a... "Why didn't you...?" "We had a household." It was jus'... jus'... just stuff
in they past. Over how long they been datin', well, I have no idea I admit. But,
uh... jus', you see, he's... he's... he's... he's mad, he's angry. In fact, but urn...
(unintell)... on the butt though 'cause uh... I... I and see... I had no motive. I
had no motive...

HG: You know what though...
JJ:

I... I... I... I'm not...
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HG: But didn't...
HG:
JJ:

I'm not.,. I'm not no homosexual.

HG: It doesn't matter that you don't have a motive. He has a motive. He has a motive
not to put himself back in prison.

JJ:

(LAUGHTER)

HG: So it doesn't matter that you don't have a motive Jackie.
JJ:

It don't matter I don't have motive?

HG: It doesn't matter that you don't have a motive. But...
JJ:

(Unintell)...I...I...I...

HG: He's the one who's sayin' that he's... he's given you a motive.
JJ:

What... what... how can he give me a motive? How... how can he give me a
motive?

HG: He's givin' you a... he's given you the motive because he says you want money.
SW: Money. He says... (unintell)....
HG: He says you want her money.
JJ:

I want her money.

HG: Yes.
SW: Jackie, we're.., we're just here because the DA is trying to decide which charges
to file. And, we're kinda givin' ya your last ditch effort on this.

JJ:

Oh.

SW: And, you know, if you don't want to tell us, you know, how things happened
and... and help us to understand, and then we've gotta go with his side of the
story. Because we... we frankly, aren't getting much out of you. And if you
don't want to talk to us, so we'll leave.

JJ:

What do you mean not gettin' much outta... out of me? I tol' you everything I
know.
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Well what...
Tell us... tell us...
You... you... you get to...
(Unintell)
... how she got so banged up.
You get to a... you get to a certain per-... point... Jackie and then you say, "Well
I don't have a motive," He...
I don't.
He's given you the motive. And... and although I'm telling you right now, I
mean I'm looking you straight in the eye and I'm tellin5 you Jackie. I don't really
believe him. But he's the only one that's tellin' me, all of the story. He's tellin'
me we were at the park. I was pissed off at her. Jackie was there. We went back
to the apartment. Jackie wanted money. We had talked about it before, that day...
Wait a minute...
... in the park. And so, we came up with the plan. But it was Jackie who said,
"Let's do this," "Let's do that." "Tie her up, don't let her leave." "Let's take her
to the bank in the morning and get some money." He's givin' you the motive.
He couldn't givin5 me no motive. He couldn't have. I don't know all this time
she's with him. Well, I. tell you, uh uh.
He's savin' his own ass. He doesn't want to go to prison. Do you want to go to
prison?
I'm not goin' to prison.
Well, if I don't get better story out a you, about what happened, you're goin' to
prison.
You think I'm goin' to prison for this?
I think so. Because, you know what? Sam says he'd testify.
Oh would he?
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Yeah.
And you think he won't?
I mean, he's savin' his own ass.
But she's not testify... (unintell)... right. She can't come and testify.
She will testify. She's back...
She been to our office every day.
She's been back at Valley Mental Health, and getting on medication.
Oh is she?
And she... and she's very lucid at this point.
Oh is she?
And she's repeatin' the same story...
(Unintell)
... over and over and over and over.
Uh huh.
But she's sayin' that you were involved. Alaska was involved. And Samuel was
involved. We talked to Alaska. And she was helpful. We talked to Sam...
Where Alaska...?
... and he was helpful.
So how...? Why'd you find Alaska?
She's in the park.
(LAUGHTER)
They had the giant subway sandwich or something. And she...
There a... (unintell)...
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S W:

... had to wait in line.

HG:

They're a Subway® give out.

JJ:

How'd you guys know who she was?

HG:

Who she was? We know who she is.

JJ:

You do?

HG:

Yeah.

SW:

Yeah, she's got Alaska on a tattoo on her neck.

JJ:

Yeah, oh okay.

SW:

But she's hard to find. Come on Jackie.

JJ:

Yeah... but I... I never... Alaska only gets into much trouble. She's jus' like a.
alcoholic.

SW:

Uh huh.

HG:

Yeah. And she said, I'm full... full blown alcoholic.

JJ:

Sure.

HG:

And she said, she heard you and Samuel both threatening her.

JJ:

So.

HG:

At the park. Because she was there drinkin' with you.

JJ:

No.

SW:

Right now what we have...

JJ:

(Unintell)... threat en her? Wait a minute. Why would we threaten her, at the
park?

HG:

Because you wanted money.

SW:

(Unintell)... wanted money.
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Okay, may god take my mother. She was fuck,.. hittin' the girl. I never laid a
hand on her. I've never hit her. Well first of all... how I get at... I want to know
how I get a battery. I've never touched her. If anything, I stopped 'em from
hittin' her. I stopped Alaska from hittin' her... her... and I stopped Sam from
hittin' her and kickin' her. So how did 1 get aggravated assault? That's what I
want to know.
Well, because, when you're a party, and you're there, and stuff is goin' on, and
you don't...
But I...
... stop it...
I stopped it. I put my body in front of body. I did the best I could.
(Unintell)
At the park.
I did at the house too.
Well, she doesn't say that. And Samuel says... that you were the one that was
hitting her at the house.
I swear to god, I've never touched her. I never touched her.
Okay. And I believe you Jackie, because you know why?
And I really appreciate that girl.
Because you and I talked for a long time that day. Did we not?
You a... (unintell).
We had a conversation.
Well, I had the cuffs on. I was like to go crazy and you came in and saved me.
Right. You know, I mean... I... I'm not tryin' to bullshit you now. I wasn't
bullshittin' you then. Okay? But you need to help me out. Because if you don't,
they're gonna charge you, and Sam. But Sam might get the deal, because Sam's
coppin' you up. Because...
Of course... of course he is.
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HG:

His ass don't want to go to prison.

JJ:

Of course he is. Of course he is.

HG:

Right.

SW:

So do you... do you want to... to talk to us about it?

JJ:

So... what... what.. .what.. .what... what... what's gonna happen? They're not
gonna charge, or what?

HG:

They'll, yes, by five o'clock today you'll be charged, if you don't help me out.

JJ:

Oh, ah, byfiveo'clock today I'll be charged?

HG:

Five o'clock today.

JJ:

No matter what we got?

HG:

Right.

JJ:

But if I do, what?

HG:

Then you're gonna get a deal.

JJ:

What kind a deal?

HG:

Well, the DA's office said that they'd be willing to drop, probably most of the
charges, if you'd be willing to testify.

JJ:

Testify against Sam? Okay. I'm not goin'... I'm not goin'... I'm not... I'm not
goin' down that pier.

HG:

Okay.

JJ:

The first of al,l see, 1 shouldn't a been involved in anyway.

HG:

Right.

SW:

We know that.

HG:

But we know that. This is between the two of them.
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Thank you. Okay. But, he's been goin' everyday... (unintell),.. on, on and on.
And I... I've talked to Pam. I told Pam, I said, "Pam, I haven't animosity towards
you." Well, she... (unintell)... she copped out her head, I really... I really can't
tell her come bitchin' with me. Now that day... they were talkin'. She was
talkin'. She was talkin' 'bout, whatever they past, whatever. But it really wasn't
makin'... 1-... wasn't makin; sense to me 'cause I don't really know. So I really
wasn't listenin' you understan'. I really didn't give a fuck. So... whatever. I
shoulda stayed out of it. Understan'?
Uhhuh.
It's my... (unintell)..; thing. I'm always tryin' to be Captain Save a Ho. I... I...
couldn't care if she was beat up... kick her, hither. I never put my hands on her.
Right.
May god take my mother. My brother died three years ago. May god take my
brother. (Unintell)...
I...
(Unintell)... hands on her.
I believe you.
I never touched her.
I believe you.
I... (unintell). I don't fight woman. I fight men. I'm too big. I'm serious, ask
anybody twice. (Unintell). I fight men. I don't fight a woman.
Right.
A woman's no challenge to me.
Sure.
I don't fight woman.
Well... and... and... and Pam's like this big. You know.
(Unintell)... ain't... ain't no... no woman in the park I want to fight with.
Right.
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JJ:

(Unintell)

SW:

So... so how did she get the cord around her neck?

JJ:

She didn't have no cord around her neck. Her damn cord is her cord.

SW:

But how did she get it around her neck?

JJ:

She didn't have no cord around her neck. She... that cord is her cord.

HG:

What... where did she... did she have the cord at the park?

JJ:

Yeah... she had a br-... she had a radio.

HG:

Okay. What did she... what... what did she do with the cord? Is she...

JJ:

I don't know what she did with it. She had the radio on. She did the radio.

HG:

Okay. So she's just makin' the whole cord thing up.

JJ:

I don't know what she did with it. That oP cord is her's 'cause uh, if... if it was
her radio. She's got a little portarary she wore... porto... portable...

HG:

Portable radio.

JJ:

Like... DVD thing like this big.

HG:

Uh huh.

JJ:

She carries around the park. Sometimes she'll have it. One day she had it. One
day see you won't see it. Than she'll have another one. She probably hand it off
to somebody, or give it to somebody else, who knows what she did. Goddamn...
she's kinda crazy. So I don't know, you know. What... what kind a thing she
rolls. I... (unintell)... I kept tellin' Sam. I said, Sam, now if she... if she don't
want to come home, and she... why you keep fuckin' with her? You see what I
mean? But you know how men are... (unintell). Well she's a good lover, and
she's this and she's that... and you know, when she's sober she's a good person.
Well she gets high on that... on that dope, she starts drinkin'... (unintell)... she
gets crazy...but when she...(unintell)...

(END)

(Transcribed by 08L)
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